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The Arizona Supreme Court ruled in favor of the City of Phoenix  

Employees’ Retirement Plan (Plan) and co-defendants, determining 

that a one-time payout for unused vacation leave is not to be  

included as part of an employee’s compensation used to determine 

that employee’s pension benefit. 

Here are the cliff notes… 

The City of Phoenix provides paid vacation leave to its employees. 

Eligible employees may forego all or a portion of their vacation leave 

in exchange for a lump sum payment. This payment can be elected 

annually in a “sell back” of unused vacation leave earned during that 

year or as a one-time “cash out” of up to two and one-half (2 ½) 

years accrued vacation upon retirement or separation from employment. The court ruling, and this  

article, focuses on the latter of these payouts. 

Historical administrative practice by the City was to include the one-time cash out of unused vacation 

leave as pensionable compensation, “thereby permitting members to increase or "spike" their pension 

benefits.”1 In 2013, the City revised an administrative regulation (note: not a plan amendment) to ex-

clude these one-time payouts prospectively for vacation leave accrued on or after July 1, 2014. 

Plan members and their representative unions filed suit claiming that the revision was unlawful and  

impeded upon their vested rights to pension benefits. 

Both the trial court and the Arizona Supreme Court determined that one-time vacation leave payouts are 

not regularly paid, such as on an annual basis, and therefore are not considered “salary or wages.” In 

other words, the City should not have been counting it as pensionable earnings in the first place. The  

Arizona Supreme Court’s ruling, dug into other aspects such as historical administrative practices, mutual 

understanding between parties, and the intent of the voters who originally adopted the Plan. 

Nothing New for PA Act 205 Municipalities 

In Pennsylvania, the PA Department of the Auditor General released Municipal Pension Bulletin No. 2001

-01  to address this very issue for pension plans established pursuant to the Police Pension Fund Act (Act 

600) and the Third Class City Code. To briefly summarize, the Department considers municipalities that 

include lump sum payouts for accumulated unused leave in pension benefit determinations to be 
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“provid[ing] pension benefits in excess of those authorized 

by law.” The Department later clarified their position  to 

eliminate inconsistent application of the rule and stated 

that a municipality could include “accumulated unused 

leave in pension calculations as long as the leave was 

earned during the applicable pension computation  

period.” 

The Department makes a point in explaining that their  

position is in respect to their pension plan auditing  

responsibilities and duty to fairly administer General  

Municipal Pension System State Aid in accordance with Act 205. Basically, if you provide excess benefits, 

you must pay for them in full and only receive state aid for authorized benefits. The Department  

provided a grace period for complying with the new rule and threatened to add additional reporting for 

plans that do not comply. 

The Bulletin also address Home Rule Municipalities and treatment of participants hired before and after 

the “Monroeville decision” or upon becoming a Home Rule Municipality in the future. 

Conclusion 

Municipal plan sponsors and bargaining units should be mindful in negotiations that include unused 

leave in pension calculations. Being aware of applicable law, authoritative positions and related court 

rulings could save both parties from nasty surprises in reductions of State Aid or benefits being taken 

away because they were never legally authorized. 

 

 
1 State, Cty. & Mun. Emps. Local 2384 v. City of Phoenix, 2019 BL 521929, 2 (Ariz. May 21, 2019) 
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