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FLSA ISSUES RELATING TO SALARY REDUCTIONS 

As you can probably imagine, over the last weeks during the  

pandemic, we have had various conversations with our clients about 

options to reduce costs. These options have ranged from furloughs, 

layoffs, and reductions in pay as well as conversations pertaining to 

potential health, welfare, and retirement changes.  

This discussion will focus on those companies that have made  

reductions in pay that has impacted all salaried employees. Certainly, 

this is a path to retain talent while reducing expense and can  

potentially mitigate the exposure of losing highly-skilled and  

experienced employees.  

There are certain issues that should be considered as part of the  

implementation of salary reductions, including the impact on benefits. 

Particularly, if a salary reduction is not implemented correctly, it can negatively affect an employee’s  

exemption from overtime eligibility under the Fair Labor Standards Act (FLSA) and potentially create  

additional expense. 

The Salary Basis Test 

Under the FLSA’s white-collar exemptions, one requirement for the overtime pay exemption is that the  

employee must be compensated on a salary basis. The regulations state that an employee must regularly  

receive an amount each payroll period, per the established agreement, that is not subject to reduction due to 

variations in the quality or quantity of work performed. There are, of course, certain exceptions under the 

regulations but the key point is that an exempt employee must receive his or her full salary for any week in 

which he or she performs any work to be considered paid on a salary basis.  

The risk is that if deductions from predetermined compensation occur that are attributable to absences  

occasioned by the employer or by the operating requirements of the business, then the risk is that pay is not 

on a salary basis and overtime pay may be required. The regulations state that if the employee is ready,  

willing, and able to work, deductions may not be made for time when work is not available.  

From an enforcement standpoint, the DOL has made it clear that a prospective reduction in an employee’s 

salary due to a reduction in the employee’s normal scheduled workweek is permissible as long as it is not  

designed to evade the salary basis requirement. The DOL issued a fact sheet in September 2019 to address 

these points and this confirms that salary reductions are permissible as long as they are made to reflect the 

company’s long-term business needs vs. short-term absences from scheduled work because of an employer’s 

actions or the business operations. The guidance further indicates that adjustments from regular pay caused 

by daily or weekly determinations of operations could result in loss of the exemption. 



 

Guidelines for Implementing Salary Reductions 

For employers that decide to reduce the salaries of exempt employees, the change in salary must be  

announced and implemented with consideration with the following guidelines: 

▪ The reduced salary must be implemented prospectively and the amount of the reduced salary must be 

determined in advance.  

▪ In any communications about a salary reduction, avoid linking the reduced salary to the quality or  

quantity of work performed before or after the change. 

▪ In any communications about a salary reduction, employers may want to avoid linking the reduced salary 

to a reduced number of hours or to any specific schedule of work. In reality, the duties and  

responsibilities an exempt employee is expected to perform do not correspond to a fixed schedule or a 

finite number of hours. Even once it is reduced, an employee’s salary compensates him or her for all 

hours worked in any workweek. Employers may want to include information to this effect in notices or 

communications to affected salaried employees. 

The amount of time advance notice must be given to an employee  

before a salary reduction takes effect varies by state. Most states require  

either seven days of notice or merely that the notice be provided prior to the  

reduction. Providing written notice can help an employer establish that the notice 

was given in a timely manner. Each state has separate rules and these should be 

checked prior to any changes. Once the reduced salary takes effect, it cannot be 

adjusted based upon day-to-day or week-to-week determinations of an  

employer’s operating requirements. 

There is no explicit durational requirement for how long a new salary needs to be in place before it can be 

readjusted or restored to its prior level. Employers that restore reduced salaries to their prior levels may 

want to avoid making subsequent variations in response to business conditions, because these variations may 

create a risk of claims that the salary is a de facto hourly wage. 
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